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Stephen Kerr Eugster
Eugster Law Office PSC
2418 West Pacific Avenue
Spokane, Washington 99201
(509) 624-5566 
eugster@eugsterlaw.com

UNITED STATE DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON

ROBERT E. CARUSO and SANDRA L.
FERGUSON,

Plaintiffs,
v.

WASHINGTON STATE BAR
ASSOCIATION 1933; a legislatively
created Washington association, State
Bar Act (WSBA 1933);  WASHINGTON
STATE BAR ASSOCIATION after
September 30, 2016 (WSBA 2017), et al.

Defendants.

  Case No. 2:17-cv-00003-RSM

  DECLARATION OF 
  STEPHEN KERR EUGSTER   

Stephen Kerr Eugster, under penalty of perjury under the laws of the state of

Washington, declares the following to be true:

1. I am over the age of 18 and competent to be a witness in these proceedings; I

make the statements herein based upon my own personal knowledge.

2. An Appendix of materials is attached hereto and incorporated herein by this

reference. 
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Two Washington State Bar Associations - WSBA 1933 and WSBA 2017

3. WSBA of the State Bar Act of 1933 (WSBA 1933) came to an end of its purposes

when WSBA Bylaw Amendments of September 39, 2017, became effective

January 1, 2017.

4. The amended bylaws form the association of WSBA 2017.

5. The purpose of a single bar membership of WSBA 1933 ended when

membership of the WSBA 2017 became Lawyers, Limited Practice Officers, and

Limited License Legal Technicians.

6. The purpose of a lawyer discipline system by the WSBA 1933 ended when the

WSBA 2017 became the disciplinary agency for all of the new members –

Lawyers, Limited Practice Officers, and Limited License Legal Technicians.

Comparison  – WSBA 1933 to WSBA 2017

7. There are significant, substantive and consequential differences between WSBA

1933 and WSBA 2017.  Here, is a comparison of the differences:

CHARACTER WSBA 1933 WSBA 2017

Organic Source Bar Act 1933Legal Status
(Legal) Entity 

Association, as an "Agency" of
State of Washington

Bylaws of
 September 30, 2016, effective 

January 1, 2017

Entity RCW 2.48.010 Common Law Association

Members Lawyers Lawyers, LPOs (APR  12), and
LLLTs (APR 28)

Compelled Membership and
Compelled Dues

Yes Yes as to all members

Integrated Lawyers Yes as to all members
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WSBA 1933 Washington Lawyer Discipline System - 

Its Impartiality Can be Reasonably Questioned

American Bar Association and the Discipline System

8. American Bar Association, WASHINGTON STATE BAR ASSOCIATION, REPORT ON

THE LAWYER REGULATION SYSTEM 18, August 20061 has been observant of a

number of concerns about the discipline system operated by WSBA 1933.  Here

are some quotations.  Appendix 167.

a.  “. . . ., the Standing Committee on Professional Discipline’s 1993 Report
focused on the importance of distancing the discipline system from the
Washington State Bar Association.”

b. “The current consultation team’s interviews and research led it to believe
that the ability of Disciplinary Counsel’s Office and the adjudicative part of
the system to function with requisite independence is still at risk due to the
manner in which the system operates and is controlled.”

c. “Optimally, the disciplinary agency should not be housed within the
Washington State Bar Association.” 

d. “However, when elected bar officials control all or parts of the disciplinary
process, the appearance of impropriety or conflicts of interest is created,
regardless of the actual fairness of the system.”

e. “This alleviates the risk of any public misperception that the agency is
overly protective of lawyers and gives proper credit to the Court for the
efforts of its agency.”

f. “While some disciplinary agencies remain under the purview of the state
bar association in unified bar states, the majority are physically separate
and governed more directly by the highest court of appellate jurisdiction.
Examples of unified bar states where the disciplinary function is more
separate from the other bar functions for the Court to consider include
Wisconsin, the District of Columbia, Michigan, Missouri, New Mexico,
Montana, South Carolina and North Dakota.”

1  http://www.wsba.org/~/media/Files/Legal%20Community/Committees_Boards_-
Panels-/ELC%20Task%20Force/ABA%20Discipline%20Report.ashx (2017/02/13).
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Location of the Discipline System Offices

9. The WSBA Washington Lawyer Discipline System is located within the offices

of the WSBA in downtown Seattle, Washington.

10. The reception areas and main hearing rooms for discipline hearings and WSBA

Disciplinary Board hearings are just off the reception area of the WSBA.

11. The major hearing room for discipline cases is a conference room within the

offices of the Bar Association very near the reception desk and the reception

area. 

12. One must doubt whether there is truly a separation between the discipline

system and the Bar Association in that it appears people using the space of the

Bar Association all enter and exit from the same area.

People Populate the WSBA 1933  Discipline System

Persons Appointed to WSBA Discipline System Positions 

13. The WSBA controls the selection of people who are selected to the various

positions in the Washington Lawyer Discipline System.  See the spreadsheet

below:
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Person or Group Authority to
Appoint

Board of Governors
(BOG)

WSBA Members 

Executive Director BOG

Disciplinary
Selection Panel

Recommendation of
the Board of
Governors

The Panel is appointed by the
Supreme Court, upon the
recommendation of the Board of
Governors, shall include a Board
of Governors member who serves
as its chair, and should include,
without limitation, one or more
former Chairs of the Disciplinary
Board, one or more current or
former hearing officers, and one
or more former nonlawyer
members of the Disciplinary
Board.

Chief Disciplinary
Counsel
ELC 2.8 (b) 

Executive Director
 

"under the direction of the Board
of Governors"

Disciplinary Counsel Executive Director
 

in consultation with the Chief
Disciplinary Counsel, selects and
employs suitable members of the
association as disciplinary
counsel, in a number to be
determined by the executive
director. Special disciplinary
counsel may be appointed by the
Executive Director whenever
necessary to conduct an
individual investigation or
proceeding

Special Disciplinary
Counsel

Executive Director
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Person or Group Authority to
Appoint

Chief Hearing
Officer  
ELC 2.5 (e)(1)

Recommendation of
the Board of
Governors

The Supreme Court, upon
recommendation of the Board of
Governors in consultation with
the
Disciplinary Selection Panel
appoints a chief hearing officer for
a renewable term of two years.

Hearing Officers
ELC 2.5

Recommendation of
the Board of
Governors 

The Supreme Court, upon
recommendation of the Board of
Governors in consultation with
the Disciplinary Selection Panel,
appoints hearing officers to the
hearing officer list. The list
should include as many lawyers
as necessary to carry out the
provisions of these rules
effectively and efficiently.

Disciplinary Board
ELC 

Recommendation of
the Board of
Governors

appointed by the Court, upon the
recommendation of the Board of
Governors in consultation with
the Disciplinary Selection Panel.
(2) Qualifications. A lawyer Board
member must be an Active
member

Review Committees Chair of Disciplinary
Board

The Chair appoints three or more
review committees of three
members each from among the
Board members. Each review
committee consists of two lawyers
and one nonlawyer. The Chair
may reassign members
among the several committees on
an interim or permanent basis.
The Chair does not serve on a
review committee.

14.  WSBA Executive Director. The executive to director of the Bar Association is an at-will

employee of the Bar Association hired by the Bar Association Board of Governors.  
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15. It is interesting to note that the bylaws amended provide that the Board of Governors’

decision to terminate the executive director is subject to veto by the Supreme Court if it is

determined that the executive director was terminated because she failed to essentially

follow the will of the Supreme Court.  WSBA 2017 Bylaw IV. B. 7. (b).

Discrete Aspects (Some), Due Process Concerns 

16. Grievance Process.  The grievance process of the system is unfair and replete

with due process infirmities and concerns:

a. A lawyer is subjected to discipline based upon the filing of a grievance by

someone or by filing a grievance by the Bar Association based upon

information the Bar Association received from someone acting

anonymously. 

b. Invariably, the grievance is against a single or small firm lawyer.

c. Invariably, the grievance is from a client or an opposing lawyer who has a

bone to pick with the lawyer who practices family law, criminal law, tort

law, and the like.  Never, does one observe that the WSBA 1933 has

pursued any lawyer other than a non-elite lawyer, primarily one who

practices outside of the Seattle – King County metropolitan area.

d. If it turns out that the matter contained in the grievance in no way

indicated or would lead one to think that the lawyer who has been grieved

against has done something wrong, the Bar Association still considers itself

free to parse the information which was received in response to the

DECLARATION OF 
STEPHEN KERR EUGSTER - 7

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 7 of 186



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

grievance from the lawyer and to develop from that charges against the

lawyer for violation of a rule of conduct. 

e. Another interesting aspect of the grievance procedure is that very often

what is contained in the grievance is a single act.  Yet, WSBA counsel will

utilize a discrete single course of conduct so as to turn it into a violation of

multiple rules of professional conduct. Of course, there are two aspects of

this: It creates a milieu or gestalt which influences others into thinking of

the lawyer as a terribly bad person because obviously nobody would violate

the rules of professional conduct so much. Another aspect is that bar

counsel uses this overcharging as a way of further insuring her success in

prosecuting a lawyer.

17. Ad hominem Nature of ODC Counsel Efforts. The danger of this is even

more telling in that discipline proceedings seem to involve attempts by the

office of disciplinary counsel to paint the respondent lawyer in a bad light so as

to influence the hearing officer. One sees this when a respondent lawyer might

bring two or three motions during the course of the disciplinary proceedings and

the hearing officer uses this fact to emphasize that there is something wrong

about a respondent lawyer who would do this.

One must wonder whether this is done by design by disciplinary counsel.

Obviously, disciplinary counsel, as a prosecutor, by virtue of the fact the

disciplinary counsel is a prosecutor, is going to want to prevail in the

proceeding based upon anything that might be useful to that end. It is certainly

DECLARATION OF 
STEPHEN KERR EUGSTER - 8

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 8 of 186



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

useful to be able to assert to the hearing officer, and later the disciplinary board

and Supreme Court that the respondent lawyer is not cooperative or is acting in

a non-cooperative manner. The utter danger of this is found in Justice Jerry

Alexander's dissent in the disbarment of Seattle attorney John Scannell a few

years ago. Justice Alexander essentially points out that Mr. Scannell,

throughout the process was a tough opponent and that he had not breached any

rule and that in effect, he was being disbarred because he was “irksome.” In re

Disciplinary Proceeding Against Scannell, 239 P. 3d 332 (2010), J. Alexander

dissenting (“The complaint against Scannell, when it is reduced to its essence,

appears to be that he was too persistent a presence, asserting multiple

objections to the proceedings against him and arguing for delays and

rescheduling. I have no doubt that this conduct was irksome and caused the bar

to view Scannell, in plain terms, as “a pain in the neck.”) 

18. System Standard of Proof.  The standard of proof in a disciplinary hearing is

"clear preponderance of the evidence." ELC 10.4 (b), Yet, the Standard of Proof in

the Application of the ABA Standards for imposing sanctions is “clear and

convincing.” Appendix at 173.  The standards state that the discipline decisions

are to be based upon evidence which is clear and convincing. This obvious

disparity between the standard of evidence used to convict, so to speak, a

respondent lawyer is of lower quality than the quality of evidence to be used to

make determinations as to the lawyers sanctions.  

/ 
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Signed at Spokane, Washington on March 1, 2017.

s/ Stephen Kerr Eugster

Stephen Kerr Eugster
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing with the Clerk of the
Court for the United States District Court Western District of Washington trial
court  CM/ECF system on February 28, 2017.  I certify that all participants in the
case are registered CM/ECF users and that service will be accomplished by the trial
court CM/ECF system.

I further certify that on February 28, 2017, by previous agreement of counsel, I
emailed, the foregoing document, including its appendix to counsel listed below at
their respective e-mail addresses:

Paul J. Lawrence 
Pacifica Law Group LLP
1191 2nd Ave Ste 2000
Seattle, WA  98101-3404
paul.lawrence@pacificalaw-group.com
Attorney for Defendants

Jessica Anne Skelton 
Pacifica Law Group LLP
1191 2nd Ave Ste 2000
Seattle, WA  98101-3404
jessica.skelton@pacificalaw-group.com
Attorney for Defendants

Taki V. Flevaris 
Pacifica Law Group LLP
1191 2nd Ave Ste 2000
Seattle, WA  98101-3404
taki.flevaris@pacificalawgroup.com
Attorney Defendants

March1, 2017

s/ Stephen Kerr Eugster

Stephen Kerr Eugster

\\SPOKANEMAIN\Wip\A_A_Cases_WSBA\Case_9_Caruso_Ferguson_WAWD\Pleadings Filed\Pleading_Drafts\2017_02_28_Declaration_SKE.wpd
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Chapter 2.48 RCW: STATE BAR ACT Page 3 of 14 

2.48.030 

Board of governors. 

There is hereby constituted a board of governors of the state bar which shall consist of not 

more than fifteen members, to include: The president of the state bar elected as provided by 

the bylaws of the association, one member from each congressional district now or hereafter 

existing in the state elected by secret ballot by mail by the active members residing therein, 

and such additional members elected as provided by the bylaws of the association. The 

members of the board of governors shall hold office for three years and until their successors 

are elected and qualified. Any vacancies in the board of governors shall be filled by the 

continuing members of the board until the next election, held in accordance with the bylaws of 

the association. 

The board shall not be deemed to be unlawfully constituted and a member of the board 

shall not be deemed ineligible to serve the remainder of the member's unexpired term on the 

board solely by reason of the establishment of new or revised boundaries for congressional 

districts. 

[ 19821st ex.s. c 30 § 1; 1972 ex.s. c 66 § 1; 1933 c 94 § 5; RRS § 138-5.] 

2.48.035 

Board of governors-Membership-Effect of creation of new 

congressional districts or boundaries. 

The terms of office of members of the board of governors of the state bar who are elected 

from the various congressional districts shall not be affected by the creation of either new 

boundaries for congressional districts or additional districts. In such an event, each board 

member so elected may continue to serve in office for the balance of the term for which he or 

she was elected or appointed: PROVIDED, That the board member continues to reside within 

the boundaries of the congressional district as they existed at the time of his or her election or 

appointment. Vacancies which occur in a board member position during the balance of any 

such term shall be filled pursuant to RCW 2.48.030, as now or hereafter amended, by a 

successor who resides within the boundaries of the congressional district from which the 

member whose office was vacated was elected as they existed at the time of his or her 

election. At the election immediately preceding expiration of the term of office of each board 

member provided for in this section following the creation of either new boundaries for 

congressional districts or additional districts, and thereafter, a successor shall be elected from 

the congressional district which corresponds in number with the congressional district from 

which the incumbent was appointed or elected. 

[ 1982 1st ex.s. c 30 § 2.] 

http://app.leg.wa.gov/RCW /default.aspx?cite=2.48&full=true 2/13/2017 
74

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 87 of 186



75

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 88 of 186



76

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 89 of 186



77

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 90 of 186



78

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 91 of 186



79

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 92 of 186



80

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 93 of 186



81

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 94 of 186



82

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 95 of 186



83

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 96 of 186



84

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 97 of 186



85

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 98 of 186



86

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 99 of 186



87

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 100 of 186



88

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 101 of 186



89

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 102 of 186



90

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 103 of 186



91

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 104 of 186



92

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 105 of 186



93

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 106 of 186



94

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 107 of 186



95

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 108 of 186



96

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 109 of 186



97

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 110 of 186



98

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 111 of 186



99

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 112 of 186



100

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 113 of 186



101

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 114 of 186



102

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 115 of 186



103

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 116 of 186



104

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 117 of 186



105

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 118 of 186



106

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 119 of 186



107

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 120 of 186



108

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 121 of 186



109

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 122 of 186



110

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 123 of 186



111

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 124 of 186



112

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 125 of 186



113

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 126 of 186



114

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 127 of 186



115

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 128 of 186



116

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 129 of 186



117

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 130 of 186



118

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 131 of 186



119

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 132 of 186



120

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 133 of 186



121

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 134 of 186



122

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 135 of 186



123

Case 2:17-cv-00003-RSM   Document 9   Filed 03/01/17   Page 136 of 186



BYLAWS 

Washington State Bar Association 

Note: This edition of the Bylaws of the Washington State Bar Association includes the 
comprehensive review of the Bylaws adopted by the Board of Governors on September 24, 
2010, and all other amendments approved by the Board of Governors through January 26, 
2017. 

I. FUNCTIONS ......................................................................................................................... 1 

A. PURPOSES: IN GENERAL ........................................................................................... I 

B. SPECIFIC ACTIVITIES AUTHORIZED ....................................................................... 1 

C. ACTIVITIES NOT AUTHORIZED .......................................... · ...................................... 3 

II. DEFINITIONS AND GENERAL PROVISIONS .............................................................. 3 

A. HEADQUARTERS .......................................................................................................... 3 

B. SEAL ................................................................................................................................ 3 

C. FILING PAPERS WITH THE BAR ................................................................................ 3 

D. COMPUTATION OF TIME ............................................................................................ 3 

E. DEFINITIONS AND USE OF TERMS .......................................................................... 4 

III. MEMBERSHIP ..................................................................................................................... 4 

A. MEMBER LICENSE TYPES .......................................................................................... 4 

8. ST A TUS CLASSIFICATIONS ....................................................................................... 5 

l. Active ............................................................................................................................ 5 

2. Inactive ......................................................................................................................... 6 

3. Judicial [Effective January 1, 2012] ............................................................................ 7 

4. Emeritus Pro Bono ........................................................................................................ 9 

5. Suspended ................................................................................................................... 10 

c. REGISTER OF MEMBERS .......................................................................................... 10 

D. CHANGE OF MEMBERSHIP STATUS TO ACTIVE ................................................ 11 
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